
S OFFI

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS Mi~y2 & 2003

STATE OF
DICKEY OIL COMPANY, ) POl/U~j0flCOfltro7~d

Petitioner, )
)

vs. ) PCBNo.U~~~
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMESthe Petitioner,DickeyOil Company(“Dickey”), by oneofits

attorneys,Curtis W. Martin of Shaw& Martin, P.C.,and,pursuantto Sections

57.7(c)(4)(D)and40 of the Illinois EnvironmentalProtectionAct (415 ILCS

5157.7(c)(4)(D) and40) and35 Ill. Adm. Code 105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard (“Board”) reviewthefinal decisionofthe Illinois

EnvironmentalProtectionAgency(“Agency”) in the abovecause,andin support

thereof,Dickeyrespectfullystatesasfollows:

1. On January21, 2003, the Agencyissueda final decisionto Dickey, a

copyof which is attachedheretoasExhibit A.

2. On February20, 2003, Dickeymadeawritten requestto theAgency

for an extensionof time by which to file a petitionfor reviewfrom the thirty-five day

periodto ninety days,a copyof which is attachedheretoasExhibit B.



3. On February25, 2003, theAgencyjoined in Dickey’s requestthat the

Boardextendthethirty-five dayperiodfor filing a petition to ninety days,a copyof

which is attachedheretoasExhibit C.

4. The groundsfor the Petitionhereinareasfollows:

Dickey submittedto theAgency,throughits consultantUnited Science

Industries,Inc., pursuantto 35 III. Adm. Code732.312,a “Method 3” Site

ClassificationWork Plan(“SCWP”) andcorrespondingbudget. Under35 Ill. Adm.

Code732.312(c)(1)and(2), asite classificationunderMethod 3 requiresthefull

extentof thesoil andgroundwatercontaminationto bedefinedduringthe site

classificationprocessby meansof thecollectionof sufficient datato makesuch

determination. TheSCWPandbudgetsatisfythe requirementsofthe Illinois

EnvironmentalProtectionAct, 415 ILCS 5/1 et seq.,andtheregulations

promulgatedthereunder,in that theywerepreparedandfully implementedin

accordancewith generallyacceptedengineeringpracticesandtheir conclusions

wereconsistentwith the informationobtainedwhile implementingthe Plan.

The costsassociatedwith eachmaterial,activity andservicenecessaryto

accomplishthe goalsofthe Planandbudgetaresimilar in generallyaccepted

engineeringpracticesandtechnicalprotocolto thosehistorically submittedto and

approvedby theAgencywhich the Agencynow deemsto beunreasonableand

inconsistentwith generallyacceptedengineeringpractices.

Dickey’s site is ratheruniquein that it is largerthanthetypical cornergas

station. Two tank bedswerelocatedat thesite with productlines spanninggreater
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thanaveragedistancesandconnectingmultiple fuel pump islandsto the

undergroundstoragetanks. The site investigationidentified two distinct plumesof

soil contaminationand two distantplumesof groundwatercontaminationwhich

plumeseventuallyoverlappednearthefront of thesite. Thus, it wasasif Dickey

was investigatingtwo adjoiningleakingundergroundstoragetanksites. More

specifically:

(1). The Agency’sdetermination that four (4) soil borings and eight

(8) monitoringwells werein excessof theminimum requirementsnecessaryto

comply with theAct andits regulationsis arbitrary andcapriciousandwithout

technicaljustification. Further, theAgency hasfailed to notify Dickeyof which

boringsandwhich wells it deemsto be unreasonable.

(2). TheAgency’sadjustmentof $490.00for handlingchargeswason

merelya costbasiswith no technicaljustification andis thereforearbitrary and

capricious. Further,theAgencyhasfailedto notify Dickey with specificreasons

why the sectionsof theAct or regulationscited in its decisionmaybeviolatedif the

Planandbudgetareapproved.

(3). TheAgency’sadjustmentof $13,532.40for investigation,

analysis,personnelandequipmentcostsassociatedwith the boringsandwells as

excessivewason merely a costbasiswith no technicaljustification andis therefore

arbitrary andcapricious. Further,theAgency hasfailed to notify Dickey with

specificreasonswhy the sectionsof theAct or regulationscited in its decisionmay

be violatedif the Planandbudgetareapproved.
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WHEREFORE,Petitioner,Dickey Oil Company,for thereasonsstatedabove,

requeststhat the Boardreversethedecisionof theAgencyandrule in favor of

Petitioner’srequestfor approvalof its Plan andbudgetasbeingreasonable,

justifiable, necessary,consistentwith generallyacceptedengineeringpractices,and

eligible for reimbursementfrom the UST Fund,andthat Petitionerrecoverits

attorney’sfeesandcostsincurredhereinpursuantto 415 ILCS 5/57.8(1)and 35 Ill.

Adm. Code 732.606(g).

Respectfullysubmitted,

SHAW & MARTIN, P.C.

~ (J~/ Curtis W. Martin, At~Irneyfor
(\ Dickey Oil Compai~,

Petitioner

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite 302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

0 1 d21 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300, CHICAGO, IL 60601

RENEE CIPRIANO, DIRECTOR

217/782-6762 . CERTIFIED MAIL

7002 2030 0001 1.875 4941

JAN212Oll~

Dickey Oil Company
Attention: BruceDickey
333 WestNorthAvenue
Flora, Illinois 62839

Re: LPC #0250105030—ClayCounty
Flora/Dickey Oil Company
333 WestNorthAvenue
LUST IncidentNo. 20010275
LUST TechnicalFile

DearMr. Dickey:

TheIllinois EnvironmentalProtectionAgency(Illinois EPA) hasreviewedthe Site Classification
WorkPlan(plan)submittedfortheabove-referencedincident.Thisplan,datedSeptember19,2002,
was receivedby the Illinois EPA on September24, 2002. Citations in this letter are from the
EnvironmentalProtectionAct (Act) and35 Illinois AdministrativeCode(35 Ill. Adm. Code).

TheIllinois EPArequiresmodificationoftheplan;therefore,theplanis conditionallyapprovedwith
theIllinois EPA’s modifications. TheIllinois EPAhasdeterminedthat themodificationslisted in
AttachmentA arenecessaryto demonstratecompliancewith Title XVI oftheAct and35111.Adm.
Code732 (Section57.7(a)(1)oftheAct and35111.Adm. Code732.305(c)or 732.312(j)).

In addition,thebudgetis modifiedpursuantto Section57.7(a)(1)oftheAct and35 Ill. Adm. Code
732.305(c)or 732.312(j). Basedon the modifications listed in Section2 of AttachmentB, the
amountslisted in Section 1 of AttachmentB areapproved. Pleasenote that the costsmust be
incurredin accordancewith theapprovedplan. Beawarethattheamountofreimbursementmaybe
limited by Sections57.8(e), 57.8(g), and 57.8(d)oftheAct, aswell as35 111. Adm. Code732.604,.
732.606(s),and732.611.

ROCEFORD - 4302 Norh Main Street, Rockford, IL 61103 -181 5)987-7404 • DES P~tNEs— 9511 W. Harrison St., Des Plaines, IL 60016- (847) 294~073 X
ELG1N —595 South State, Elgin 60123— (847) 608-3131 • PEORIA —5414 N. University St., Peoria, IL 61614— 1309) 693-5462 Ujj

CHAMPAIGN —2125 South First Street, Champaign, IL 61820—1217) 333-6907 SPRINGFIELD —4500 S. Sixth Street Rd., Springfield, IL 62706— (217) 786-6892
COLLINSVILLE— 2009 MaIl Street, Collinsville, IL 62234— (6181 346-5120 • MARION —2309W. Main St., Suite 116, Marion, IL 62959—1618)993-7200

Pleasenotethat, if theowneror operatoragreeswith theIllinois EPA’smodifications,submittalof
an amendedplanandlorbudget,if applicable,is not required(Section57.7(c)(4) of theAct and35
Ill. Adm. Code732.503(f)).Additionally,pursuantto Section57.8(a)(5) oftheActand35111.Adm.
Code732.305(e)or 732.312(1),if reimbursementwill be soughtforanyadditional coststhatmaybe
incurredasaresultofthe Illinois EPA’s modifications,an amendedbudgetmustbe submitted.
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Pleasesubmitall correspondencein duplicateandincludetheRe:blockshownatthebeginningof~
this letter.

If you haveany questionsorneedfurtherassistance,pleasecontactDonnaWallaceat217/ 524-
1283.

Sincerely,

ThomasA. Henninger
Unit Manager
LeakingUndergroundStorageTankSection
Division ofRemediationManagement
Bureauof Land

TAH:DW:dw\

C: UnitedScienceIndustries
Division File



AppealRights

An undergroundstoragetankowneror operatormay appealthis final dccisionto theIlli~oj3
PollutionControlBoardpursuantto Sections40 and57.7(c)(4)(D)oftheAct by filing apetition
for a hearingwithin 35 daysafterthe date of issuanceofthe final decision. However,the35-day
periodmay be extendedfor a period of timenot to exceed90 days by writtennoticefrom the
owneror operatorandthe Illinois EPA within the initial 35-dayappealperiod.If the owneror
operator wishesto receivea 90-dayextension,a written requestthatincludesa statementofthe
datethefinal decisionwas received,alongwith a copy of thisdecision,mustbe sentto the
Illinois EPA assoonaspossible.

For informationregardingthe filing ofan appeal,pleasecontact:

Dorothy Chum,Clerk
Illinois PollutionControlBoard
StateofIllinois Center
100 WestRandolph,Suite11-500
Chicago,IL 60601
312/814-3620

Forinformationregardingthe filing ofanextension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division ofLegalCounsel
1021 North Grand AvenueEast
PostOffice Box 19276
Springfield,EL 62794-9276
217/782-5544



1 AttachmentA

Re: LPC #0250105030-- Clay County
FloralDickeyOil Company
333 westNorthAvenue
LUST IncidentNo.20010275
LUST TechnicalFile

Citations in this Attachmentare from the EnvironmentalProtectionAct (Act) and 35 Illinois
Administrative Code(35Ill. Adm. Code).

Theinstallationof(4) soil boringsand (8) monitoringwells is in excessofthe minimum
• requirements-necessary-tocomply-withTitle XVI and/or35111.Adm. Code. Forthepurpose

of reimbursement,since theseactivities are in excessof thosenecessaryto meet the
minimum requirementsof the Title XVI of the Act, costs for such activities are not
reimbursable(Sections57.5(a)and57.7(c)(4)(C)oftheAct; 35 Iii. Adrn. Code732.505(c)
and732.606(o)).

DW:dw\



AttachmentB

Re: LPC # 0250105030-- Clay County
Floral Dickey Oil Company
333 WestNorthAvenue
LUST IncidentNo. 20010275
LUST TechnicalFile

Citationsin this attachmentarefrom the Environmental Protection Act (Act) and35 Illinois
AdministrativeCode(35 Ill. Adm. Code).

SECTION1
As aresult oftheIllinois EPA’smodification(s)in Section2 ofthis Attachment B, the following

• amountshavebeenapproved:

SECTION2

A. $344.00for anadjustmentin handlingcharges. Handlingchargesareeligible for
paymentonly if theyareequalto or lessthantheamountdeterminedby the following
table(Section57.8(g)of theAct and35 III. Adm. Code732.607):

SubcontractorField
PurchaseCost:

$0-$5,000
$5,001-$15,000
$15,001 - $50,000
$50,001 - $100,000
$100,001 - $1,000,000

Eligible HandlingChargesasa
Percentageof Cost:

12%
$600Plus10%of amountover$5,000
$1,600Plus8%ofamountover$15,000
$4,400Plus5%ofamountover$50,000
$6,900Plus2%ofamountover$100,000

Handlingchargeswereadjustedto meetdeductionsin classificationplanfbudget

B. $13,532.40for an adjustmentin investigation,analysis,personnelandequipmentcosts
associatedwith the excessiveboringsand/ormonitoringwells.. TheIllinois EPAhas
determinedthatthesecostsarenotreasonableas submitted(Section57.7(c)(4)(C)ofthe
Act and35 III. Adm. Code732.606(hh)).Oneof theoverall goalsof the financialreview
is to assurethatcostsassociatedwith materials,activitiesandservicesarereasonable(35
Ill. Adm. Code732.505(c)),Pleasenotethat additionalinformationand/orsupporting
documentationmaybe providedto demonstratethe costssubmittedarereasonable.

$13,668.40
$7,310.00

$20,000.00
$1,595.00

$45.53
$835.55

Investigation Costs
AnalysisCosts
PersonnelCosts
EquipmentCosts
Field PurchasesandOtherCosts
HandlingCharges

DW:dw\



P.O. Box 360 Phone: (618) 735-2411
6295 East Illinois Highway 15 Fax: (618) 735.2907
Woodlawn, IllinoIs 62898-0360 E.M~il:united~cience@unftodsc~ønc~.com

February20, 2003

Illinois EnvironmentalProtection Agency
Division ofLegal Counsel
1021 NorthGrandAvenueEast
Springfield, IL 62792-927~

Re: LPC# 02~0105O30—C1ayCounty
Dickey Oil Co. - Flora
333 WestNorth Ave.
LUST Jncident No. 20010275
ATTN: SusanSchroeder

Mrs. Schroeder:

With regard to an AgencyletterdatedJanuary21,2003 andenclosedhereinfor theabove
referencedproject, United ScienceIndustries, Inc. on behalfofour client, Dickey Oil Co.,
is requestingan extensionof the current petition for hearing filing deadline of February
25, 2003 to May 26, 2002, an extensionof 90 daysbeyond the current35 day petition
filing deadline.

I appreciateyour time and considerationin this matter. If you have any questions or
commentsregardingthis matterpleasecontactmeat (618)735-2411

Sincerelyyours,

UNITED SCIENCE INDUSTRIES,INC.

ZacharyBishop
ProjectManager RECEWED
Enclosures DIV18~O~of Leg*J Coun:eiFEB 21

Environmon~jPro cti•
AQency

IIN(.t ~



BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

DICKEY OIL COMPANY, )
Petitioner, )

v. ) PCB No. 03-
ILLINOIS ENVIRONMENTAL ) (LUST Appeal— Ninety Day Extension)
PROTECTION AGENCY, )

Respondent. )

REQUEST FOR NINETY DAY EXTENSION
OF APPEAL PE~UOD

NOW COMES the Respondent,the Illinois Environmental Protection Agency (“Illinois

EPA”), by one of its attorneys, JohnJ. Kim, Assistant Counsel and Special AssistantAttorney

General,and, pursuantto Section 40(a)(1) of the Illinois EnvironmentalProtection Act (415

ILCS 5/40(a)(l)) and 35 Iii. Adm. Code 105.208, hereby requests that the Illinois Pollution

Control Board (“Board”) grant an extensionof the thirty-five (35) day periodfor petitioning for a

hearingto May 27, 2003, or any other date not more thana total of one hundredtwenty-five

(125) days from January21, 2003,the dateof the Illinois EPA’s final decision. The
125

th day

actuallyfalls on May 26, a Stateholiday, and the next businessday is May 27, 2003. In support

thereof, the Illinois EPA respectfullystatesasfollows:

1. On January21, 2003, the Illinois EPA issueda final decision to the Petitioner.

(Exhibit A)

2. On February20, 2003, the Petitioner made a written requestto the Illinois EPA

for an extensionof time by which to file a petition for review, askingthe Illinois EPA join in

requestingthat the Board extendthe thirty-five day period for filing a petition to ninety days.

ThePetitionerdid not representwhenthe final decisionwasreceived. (Exhibit B)

•EXH IBITL~



3. Theadditionaltime requestedby thepartiesmay eliminatetheneedfor a hearing

in this matter or, in the alternative, allow thepartiesto identify issuesand limit thescopeof any

hearingthat maybe necessaryto resolvethis matter.

WHEREFORE, for the reasons stated above, the parties request that the Board, in the

interest of administrative andjudicial economy, grantthis request for a ninety-day extension of

the thirty-five dayperiodfor petitioning for a hearing.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTION AGENCY,

Respondent

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenue, East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143 (TDD)
Dated: February25, 2003

S

This filing submittedon recyckdpapcr.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on February25, 2003, I servedtrue

and correctcopiesof a REQUESTFORNINETY DAYEXTENSIONOF APPEALPERIOD,

by placing trueandcorrect copies in properlyscaledandaddressedenvelopesandby depositing

saidsealedenvelopesin aU.S. mail dropbox locatedwithin Springfield, Illinois, with sufficient

CertifiedMail postageaffixed thereto,uponthe following namedpersons:

DorothyM. Gunn,Clerk ZacharyBishop,ProjectManager
Illinois Pollution Control Board UnitedScienceIndustries
JamesR. ThompsonCenter P.O.Box 360
100 WestRandolphStreet 6295EastIllinois Highway 15
Suite 11-500 Woodlawn,IL 62898~0360
Chicago,IL 60601

ILLINOIS ENVIRONMENTALPROTECTIONAGENCY
Respo t

John . Kim
AssistantCounsel
Special Assistant Attorney General
Division of Legal Counsel
1021 North GrandAvenue, East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)



CERTIFICATE OFSERVICE

I, the undersigned attorney at law, hereby certify that onMay 23, 2003, I

served true and correct copies of a Petition for Review of Final Agency Leaking

Underground Storage TankDecision,by placingtrue andcorrectcopiesin properly

sealed and addressed envelopes and by depositing said sealed envelopes in aU.S.

mail drop box located within Mt. Vernon, Illinois, with sufficient Certified Mail

postageaffixed thereto,uponthe following namedpersons:

Dorothy M; Gunn,Clerk JohnI. Kim
Illinois Pollution Control Board Assistant Counsel
State of Illinois Center Special Assistant Attorney General
100 West Randolph Street Division of LegalCounsel
Suite 11-500 1021 North Grand Avenue, East
Chicago, IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

~ /~j~/ Curtis W. Martin, A~rney for( Petitioner, Dickey ii Company


